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I. Introduction 
' 

Finance Act 2012 brought a whopping number of 
retraspmive amendments to the Income Tax Act 
- to be precise there were approximately fifteen 
sections wherein retrospective amendments were 
introduced. Most of these retrospective 
amendments were clarlficatory in nature and 
centexred around the intematlonal transactions. Like 
amendment to section 9 (l)(i) for situs of capital 
asset, section 9 (1) fui) definition of Royalty, section 
195[1) to darify payments by one nonresident to 
another nonresident are covered within the ambit 
@f deduction of Tax at Source, section 90 &90A for 
meanihg a~$ned  to a term under Double Tmation 
Avoidance Agreements (DTAA's ); 92CA for power 
to aTransfer Pricing Officer, 92CC2) tolerante band, 
@2B Meaning of international Transaction to cover 
situatiohs of Business Restructuring or 
rsorganizalion, i44C Power of Dispute Resolution 

- hiwet el6 eic.. . . 
I ,  -.- 6, - 

The most famous and the most discussed 
amendment, world over, is the taxmann's right to 
tax indirect transfers of shares to overcome the 
landmark ruling of Supreme Court in the case of 
Wlsdafone: fhese large numbers of amendments 
have been made with a view to nullify several 
judicial rulings including the one above, pronounced 
in favour of the taxpayer. 

2. Issue: 

At WE $jme when these retrospective amendments . . 

w @ r e ~ ~ p ~ ~ u n w d  :. . - tJ  , I; and subsequently made part of 
the AcZIt it "was debated as to whether the 
chargeability of international transactions would still 
have to be tested in light of the existing DTAA's 
that India has entered into with other countries or 
mem retmspwtive amendment in the Act would 
suo motto do away with the tax benefitdtax 
axemptiom that are available to a $ax payer who 
Jjas already planned! would plan hisher affairs 
within fhe boundary of law (i.e. lncome Tax Act read 
with DTAA), In other wolCds, whettier a unilateral 
act by the Indian Government by modifying its 
existing tax provisions without there being 
analogous rnodiioatbn in the DTMis fiat Indim- has 
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already entered into many years ago would deng 
the tax benefrte tax exemptions? 7 

3. Relief 

The apex court in the case of CIT vs, P.V;A.L 
Kulandagan Chettiar (267 ITR 854) & Bombay High 
Court in the case of CIT 175. Slemans 
Aktiongesellschaft (31 0 ITR 320) have held that 
the prpvisions of a DTAA shall grev@J ;over the A@ 
and work as an exception to or rnad.cfi@ia.n af the 
charging sections of the Act. To the tax payers r@ik& 
the detailed guidelines in respect of the appOmg@& 
of provisions of DTAAs per se IncomeTim A& _ 

been enumerated in -a recent tribunal ruling: 

WNS North America IncVs. ADlT (ITA NO. 8621 lMq~;  
2010, dated 14m December, 2012): -r 

Deciding on the taxability of reimbursemmf @f leas@? 
line charges paid to international telecom operatam;: 
as "royalty" under the lncome Tax A& 1961 in light d 
Explanation 5 to Section 9 ;(l)(vii) inserted 
~etrospectively by Finance Act, 2012 the. t.ribunal hetd 
that: 

i) Any amendment carried out to the provisions sf 
the Act with retrosperne effect shall no doubt have, 
the effect of altering the provisions of the A-ct but 
will not p@r se have the effect 07 auTamatlmlly 
altering the analogous provision of the Treaty. 

ii) There are certain provisjons in same Treaties which 
directly recognize the provisions cYf the domes* 
law. for example, Article 7 in ~ertaiir Canventions 
provides that the deductibility of expanses of th8 
permanent establishment shall be subject to the 
provisions of the dome& laM Jn such a case, if 
any ratrdspectiYe amendment ds ma& ta the! 
p ~ s i o r r s  of the Act gctvemiiq the d&&tibility d 
the expmim, the same shall appfy usrd~l 'w treaty 
as well. 
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iii) Article 23 in certain Treaties including that of India 
with Mauritius is 'Elimination of Double taxation'. 
Para 1 of Article 23 in Mauritius Treaty provides 
that: "The laws in force in either of the Contracting 
States shall continue to govern the taxation of 
income in the respective Contracting States except 

~ where provisions to the contrary are made in this 
Conventionn. 

iv) First part of para 1 of Article 23 makes out a general 
rule that if income of the permanent establishment 
is to be computed in India, then the provisions of 
the Act shall govern the taxation of income in India. 
However, the second part of para 1 of Article 23 
contains a qualification, which makes the operation 
of the first part of para 1 of Article 23 subject to the 
fulfillment of such stipulation. 

t v) The word "except" is the dividing contour between 
the main provision and the qualification part. The 
portion starting thereafter enumerates the 
qualification, which is: 'where provisions to the 
contrary are made in this Convention.' 

1 vi) When we read full text of para 1 of Article 23, it 
becomes manifest that if there is some provision 
in the Treaty contrary to the domestic law, then it is 
the provision of the Treaty which shall prevail. 

vii) Thus the general rule contained in the first part of 
para 1 of Article 23, being the applicability of the 
domestic law, has cast a shadow on any provision 
to the contrary in the Treaty. In case there is no 

1 ;  contrary provision in the Treaty, then it is the 

I domestic law which shall apply. 

1 I viii) If however, there is some provision in the Treaty 
contrary to the domestic law then it is such contrary 
provision of the Treaty which shall override the 

Y provision in the domestic law in the computation of 
income as per the Treaty. 

' ix) If the retrospective amendment is in the realm of a 

I provision of which no contrary provision is there in 
the Treaty, then such amendment will have effect 
even under the DTAA and vice versa. 

x) Article 3(2) in most of the Treaties including the 
India-USA DTAA provides that any term not defined 
in the Convention shall unless the context 
otherwise requires, have the meaning which it has 
under the laws of that State concerning tax to which 
the Convention applies. 

xi) The nitty-gritty of Article 3(2) in the present context 
is that if a particular term has not been defined in 
the Treaty but the same has been defined in the 
Act and further there is a retrospective amendment 

@ AHMEDABAD CHARTERED ACCOUNTANTS IOU RNAL 

to that term under the Act, it is this amended 
definition of the term as per the Act, which shall 
apply in the Treaty as well. 

xii) If however a particular term has been specifically 
defined in the Treaty, the amendment to the 
definition of such term under the Act would have 
no bearing on the interpretation of such term in 
the context of the Convention. 

xiii) A country who is party to a Treaty cannot unilaterally 
alter its provisions. Any amendment to Treaty can 
be made bilaterally by means of deliberations 
between the two countries who signed it. 

xiv) If there is no amendment to the provision of the 
Treaty but there is some amendment adverse to 
the assessee in the Act, which provision has been 
specifically defined in the Treaty or there is no 
reference in the Treaty to the adoption of such 
provision from the Act, again the mandate of section 
90(2) shall apply as per which the provisions of the 
Act or the Treaty, whichever is more beneficial to 
the assessee shall apply. Going by such rule, the 
amendment to the Act shall have no unfavorable 
effect on the computation of total income of the 
assessee. 

xv) The term "royalty" has been defined in the DTAA 
as per Article 12(3) of Indo- US DTAA. Such 
definition of the term "royalty" as per this Article is 
exhaustive. 

xvi) Pursuant to the insertion of Explanation (5) by the 
Finance Act, 2012, no amendment has been made 
in the DTAA to bring the definition of royalty at par 
with that provided under the Act. 

xvii)Subject matter of the Explanation is otherwise not 
a part of the definition of Royalty as per Article 12. 

xviii) As such, it is clear that the contention of the learned 
Departmental Representative that the 
retrospective insertion of Explanation 5 to section 
9(1) (vi) should be read in the DTAA cannot be 
countenanced. 

So the tribunal has made it ample clear and rightly 
so that merely by amending the Act unilaterally the 
Government cannot impose upon any unjust 
liabilities on the tax payer and it has to respect the 
DTAA's entered many years ago. It is also important 
to note here that wherever the Government wanted 
to Act unilaterally there have been powers given in 
the DTAA's as well to do so and the same has 
been carefully examined by the Honorable Tribunal. 


